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PETITION of poor Jacobing' Macfarlane, ſpouſe to = 4, lo + ge I 
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= petition. now to be fd, ſeems, in the humble 7 jp 
apprehenſion of the reſpondents, to contain a great deal 2 44 2 
Ff argument, which cannot, properly ſpeaki come . "A f 
under the confideration of your Lordſhips, in t is ſtate 423 . — 
r the Mods, never having been properly argued before the Lord 1. —7＋. . 
ay, nor received his Lordſhip's judgment ; his interlocutor, 4 t. I er 
gin che following words:“ Finds, that the whole ſum charg- -/ 1h 0 = 
Fed for; is exhauſted by Mrs. Macfarlane's claims upon her con- 2 5 4.4 
WtraQ'of marriage, which cannot be underſtood to be diſcharged 2 7 Cora 
Why her husband's diſpoſition in her favours, even though the 2 . * 
Flad accepted of that diſpoſition, of which there is no evideace ; 72 Tee i, . 4. 7 
Sitherefore ſuſpends the letters ſimpliciler, and decerns.” 48 Att 
20 The ſingle queſtion that is before your Lordſhips is, whether 8.08 p 
this>interlocutor is well founded or not z in other words, whether 1. * 
teckims of Mrs. Macfarlane, in virtue of her contract of mar- | 
mage, are ſufficient to exhauſt the effects which * to have 


Ee by her huband. TIT | 


d 
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The Commiſſaries, in conſequence of what the reſpondents ap. 


drehend to be a moſt irregular procedure, and gueſs-work ſort of 
evidence, but which the nature of the proceedings before the Lord 
ordinary, have never yet led them thoroughly to diſcuſs, though 
the queſtion concerning the irregularity is ſtill open, have aſcer- 
tained the effects left by Mr.”Macfarlane, to have amounted to 
77 1. 138. and have decerned for that ſum in favour of the pe- 
titioner., T : is. 

From the contract of marriage, the material clauſes of which 
are fairly enough ſtated in the beginning of the petition, it appears 
unqueſtionably, that Mrs. Macfarlane was, in virtue thereof, in- 
titled to the following proviſions: en 

mo, The liferent of 300 J. ſterling, and the whole conqueſt 

during the marriage. | | 
 2do, To repayment of 400 merks inſtantly paid down, in caſe 
there was no children of the marriage exiſting at Mr. Macfarlane's 
death. . And, : Baths 
_ . Ztio, To repayment of 300 merks more, payable to Mr. Mac- 
farlane; the firft term of Whitſunday or Martinmas, aften the 


"- 


death of Archibald Spence, Mrs. Macfarlane's father, and his wife, 
klizaberh Jobpſton, 
Mrs. Macfarlane's claim upon the firſt of theſe, amounts to 481, 


6s. 6 d. as the ſurvived ; husband three years, two months, 


and twenty days. * | OY 
5 . on the ſecond, amounts to 22 J. 48. 5 5 d. ſo that 
theſe two, together, amounted to the ſum of 70 . 108. 11 f d. 
being, ſhert of the ſum in the decreet ſuſpended, only about 
„ Ne 
2, Fhe,peritioners object to the giving credit for the 300 merks 
which were to be paid to Mr. Macfarlane, after the death of Archi- 
Hald, Spence and Elizabeth Johnſton, becauſe they ſay, that the 
latter of theſe, died only a few years ago, and, conſequently, the 
,mgney, never wag paid, Vpon enquiry, it appears, that Elizabeth 
.Johnſt6n. did ſurvive; Archibald Macfarlane, and, therefore, the 
teſpondents do believe, that this 300 merks never was paid, of 
oon lequence, It FONDA proper de charged to the credit of the re- 
Fpondems, though, by. millake, ic was, together with. the 400 
,merks, taken f credit for. in, the proceedings before the Lord ordi- 
nary, And, now that the "miſtake is taken natice of, the reſpon- 
dents do moit readily correct it. | 

But, 
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But, even though Mrs. Macfarlane's claims on her marriage- 
contra, ſhould fall ſhort, to the extent of 7 1. 2 s. in exhauſting 
the ſum decerned for; the expence of the confirmation, rouping, 
Nc. which the petitioners themſelves allow, ought to be given 
credit for to the reſpondents, will do more than amount to that 


ſum, - Hence they can have no claim; however the matter may 
nd. 498 
. petitioners contend, that the reſpondents are barred from 
pleading on Mrs. Mactarlane's contract of marriage, by a diſpo- 
fition executed by Mr. Macfarlane, of date gth October 1751. 
This difpoſition makes over his whole eſtate to his wife and chil- 
dren, and, failing them, ro Jacobina Macfarlane, the petitioner, 
This, they alledge, Mrs. Macfarlane accepted of, and by this 
they contend her claims on the contract of marriage, were extin- 
guilhed: 
3 the fact to ſtand thus, that Mrs. Macfarlane had 
actually accepted of this diſpoſition, and acted under it, it does 
not occur, that this could, in any ſhape, extinguiſh her claims on 
the contract of marriage. By that contract, Archibald Macfarlane 
was a debitor, and his wife a creditor, in the event that happened, 
of her furviving bim without children of the marriage. His 
leaving her executrix to him, and conveying: his whole, eſtate to 
her, could not ſurely take away her claims as a creditor; ſuppo- 
ſing a man ſhould owe money on bond, and ſhould name his 
creditor his executor, that could not annihilate the bonded debt; 
the creditor might take up the office of executor, and if the move: 
able funds proved inſufficient for his payment, his having acted ia 
the character of executor; would not prevent tic. fror making 
his payment effectual aſterwards, againſt the heir of his debiton 
The Lord ordinary, therefore, hath juſtly found, that Mrs. Mac- 
farlane's claims upon her contract of marriage, cannot be under- 
ſtood to be-diſcharged by her e eee her Favours, 
even though ſhe had accepted of that diſpoſition . 
But, in the ſeeond place, the. interſocutor of the Lord%ofrdinaty 
molt properly ſets forth, that there is g evidence of her gecepting 
of this diſpoſition, and, indeed, the petitioners are not able to 
condeſcend upon any act of hers, that San . bear, the interpretatign 
of an acceptance. A general intror hon wither husband's &- 
feds, is all they have to plead on, bur-ſpoh' inttotiifſion may more 
naturally be aſcribed to her claims, in conſequence of her contract, 
; | | * mY than 


[ 4 ] | 
thaa to the diſpoſition ; ſince, had ſhe intromitted under the diſpo- 
firion, it is hardly to be doubted, but that ſhe would have expede 
a regular confirmation, and made up inventaries in terms thereof; 
and her not doing ſo, ſeems plainly to indicate, that her intromiſ. 
ſion was not in conſequence of that deed. 

If, therefore, Mrs. Macfarlane never accepted of this deed, how 
could it evacuate the claims in the contract of marriage! Ar. 
chibald Macfarlane could not, 'by any deed of his own, executed 
contra fidem tabularum, annihilate the obligations and preſtations 


he ſtood bound in by that contract, no more than a debitor, by 


bond, or any other legal document, can diſcharge himſelf, with- 
out the conſent ' and intervention of his creditor. If, inſtead, 
therefore, of making his wife his executrix, he had made the peti- 
tioner, Jacobina Macfarlane, his executrix directly, ſtill the claims 
in the contract of marriage would have been preferable to her 
right. 2 | | | 5 | 
"The reſpondents .apprehend they have ſaid enough in defence 
of the Lord ordinary's interlocutor, and have ſhown that it is well 
founded, and here they might, in ſtrict propriety, reſt their cauſe; 
but, as the petitioners have introduced a great deal of argument into 
the petition, concerning the general diſpoſition, executed by Ar- 
chibald Macfarlane, though the effect of that diſpoſition was ne- 
ver properly debated before the Lord ordinary, the reſpondents 
will be pardoned for making a few obſervations conceraing the ef- 
fe, of it, ſuppoling there had been no contract of marriage in the 
caſe, and that it had been the only title of Mrs. Macfarlane's poſ- 
ſeſſion. | 

The material clauſes of this diſpoſition are recited in page third 
of the petition ; it appoints Elizabeth Spence, and the children, 
one or more, procreated or to be procreated between her and Mr. 
Macfarlane, and, failing theſe, Jacobina Macfarlane, Mr. Mac- 
fatlane's. ſole executors and univerſal legators. The petitioners 
contend, that this. ſabſtitution of Jacobina Macfarlane mult be 
conſidered to be effectual, whether the inſtitute took under this 
deed or not, in ſo much, that, upon the death of the inſtitute, 
the ſubſtitute mult have acceſs to the effects left, or their value, er- 
a the legal repreſentatives, of the inſtitute from any concern 
i EO I et, ly 

The reſp ndents'd6 however humbly apprehend, that this in- 
ter pretation is by no means ſuitable to the general ſpirit and in- 
1 pt | tendment 
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ment of the deed. Waben Spence is in that deed put upon 
the ſame footing with the teſtator's children; nay, ſhe is veſted 
with an ample power of applying the effects to her own behoof, 
and the behoof of the children, in ſuch proportions as ſhe ſhould 
chink fit; her right, therefore, cannot be conſidered in any other 

int of view, than that in which the right of the children muſt 
be conſidered likewiſe; now it cannot be ſuppoſed, that Mr. Mac- 
farlane meant a ſubſtitution of Jacobina Macfarlane to his own 
children, in caſe they had actually ſucceeded him, and left iſſue. 
He ſurely meant, in that caſe, that his effects ſhould deſcend to his 
grand-children, and not be carried off to their prejudice by the 
preſent petitioner. | 

Now, if this would have been the caſe, with reſpect to the children 
of Mr. Macfarlane, the reſpondents apprehend no diſtinction can be 
made, with reſpect to the caſe of his widow, who was in all re- 
ſpects upon the ſame footing with his children by the deed. If 
ſhe had had children of another marriage, the effects conveyed 
muſt have deſcended to them, in the ſame way as they would have 
deſcended to the grandchildren of Archibald Macfarlane, in caſe 
of his having had children; and, if the effects would have de- 
ſcended to Mr. Macfarlane's children; the reſpondents cannot, with 
ſubmiſſion, ſee, why they ought not, in like manner, to have de- 
ſcended to them, her legal repreſentatives : for, it does not occur, 
that any diſtinction can be made between the ſucceſſion of chil- 
dren, and any other ſpecies of legal repreſentatives, under this 


Further, not only the ſpirit and intendment of the deed ſeems 
to favour this interpretation, but the very words of it are ſuch, 
as, in the apprehenſion of the reſpondents, will bear no other in- 
terpretation, than that of the full property being veſted in Eliza- 
beth Spence, ſubject to no controul whatever. The deed gives 
* power to the ſaid Elizabeth Spence, ſhe being on life at the tiſſe 
of my deceaſeſto confirm my teſtament, and give up inventary. 
* intromit with, uplift, and diſcharge, and to uſe and diſpoſe of all 
my means and effects, and to apply the ſame for her own uſe 
and behoof, and for the uſe and behoof of our ſaid children, 
* by ſuck proportions as ſhe ſhall think fir,” ſhe, the ſaid Elizabeth 
Spence, always having the ſole adminiſtration of the whole, 
during her widowity, and the nonage of her children; and, 
. failing of them, to her own uſe and behoof allenarly, hereby 

ſecluding, and debarring all others from the ſaid office of exe- 

| B © cutor, 
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1 | 
©. cytor, and from all other intereſt, right or title in my ſaid 
© means or eſtate. The reſpondents muſt own, they can put no 
other ienſe upoh thoſe words; than that of their being intended, 
to veſt a full and abſolute property in Elizabeth Spence, which 
might intitie her to diſpoſe of the effects at pleaſure, in caſe there 
were no children; and which, even in the caſe of children, would 
intitle her to a ſhare of them; and which property would deſcend 
by ſucceſſion to her legal repreſentatives. 8 108 00 

But enough has been ſaid concerning the matter, which, as be- 
fore obſerved, is not regularly under the conſideration of your 
Lordſhips. The reſpondents will now proceed to the conſideration 
of ſome of the articles of their condeſcendence, which; though not 
taken notice of in the Lord ordinary's interlocutor, nor decided on 
by his Lordſhip, the petitioners have nevertheleſs thought proper to 

bring into this petition, 7 16. 319 Re 
 Thefirſt of thefe is 20 l. as aliment due to Elizabeth Spence 
from the death of her huſband in Auguſt 1761, till Martinmas 
thereafter, when the firſt term's annuity became current. This, 
A the refpondents apprehend, was unqueſtionably a preferable debt 
w upon the executry of Mr. Macfarlane. The law preſuming that 
tlie family of a defunct are to keep together after his death, ſer- 
vants are'intitled to their wages till that period, and the whole fa- 
mily to their maintenance; houſe- rent too, if due, muſt be paid; 
and as the whole of theſe are claims of an alimentary nature, the 
N humanely, and with great propriety, made them pre- 
ferable on the whole head of the executry, and allows them al- 
ways to an extent proportionable to the rank and ſtation of the 
defunct. Mr. Macfarlane was a · ſnip-maſter; and the ſum there 
charged will not appear to be at all exorbitant for the family of a 
man in that ſtation of life, nor is there the leaſt foundation far 
y ing, that this claim was, or could be, extinguiſhed by Mrs, 
, "Macfirlane's acceptance of the diſpoſition, it being clearly a debt 
againſt the executry of Mr. Macfarlane, - available againſt her as 


_ #1 


his eecutor. | 
11, Another” claim the petitioners object to is 28 l. 10 8. 7 d. as paid 
1 creditors of r Macfarlane, upon a decreet of cog - 
hition,, Tb. the petitionets object to, becauſe they alledge they 
© were debts 'of Mis. Macfürkant's. This does by no means appear to 
de che caſe, with reſpect to all of them. But the reſpondents. ſhall 
ſuppoſe that it really was ſo; They humbly apprehend there is 50 


relevancy in the objection. Mr. Macfarlane's effects td 


1 
ed to Mrs. Macfarlane, to be 2 to her belioof, as the deed 
expreſly bears, of conſequence could diſpoſe of them for all 
her neceſſary uſes, and her debts muſt affect them, unleſs the deed: 
had, in expreſs terms, borne, that ſhe was to have nothing elſe but 
a liferent-right ; of conſequence, therefore, the reſpondents are in- 
titled to bring this ſum to their credit, even though the debts had 
all of them been debts of Mr. Macfarlane's only. | 

The petitioners put the general article for the fick-bed and fune- 
ral charges of Mrs. Macfarlane on the ſame footing with the laſt ;. 
and the reſpondents do apprehend, that what they have ſaid with 
reſpec to the article of debts, will apply likewiſe to theſe expences. 
They are, no doubt, a debt of Mrs. Macfarlane only; but as, by 
the nature of the diſpoſition, the effects conveyed were to be a 
plied for her behoof, fo this debt of hers falls to be ſatisfied out of 
them likewiſe. 

With reſpect to the article of the charge of confirmation, the pe- 
titioners do not ſeem to object to that, and therefore little need be 
ſaid concerning it. The petitioners, however, ſeem to have ſome 
idea about proportioning this expence between the parties, which 
the reſpondents, ., with ſubmiſſion, can fee no good ground for; 
for, if the claim of the petitioners is founded at all, the reſpen- 
dents are drawing as creditors, and the petitioners as executors, 
The reſpondents, therefore, are intitled to draw, free of any ex- 
pence, of conſequence, the expence of confirmation muſt land on- 
the free executry- funds. But when all the circumſtances of the 
caſe are conſidered, it is apprehended, it muſt. appear there will be- 
no funds remaining to diſpute about. e 

Upon the whole, the reſpondents apprehend, that the interlocu- 
tor of the Lord Ordinary 1s well founded, and even though a a- 
lance ſhould remain, after ſatisfying the claims of the contract of 
marriage, that muſt go in extinction of. other claims belonging to 
the reſpondents. The petitioners are pleaſed to plead pov ty, 
and that they could. not carry on this cauſe without the benefit of 
the poors roll. The reſpondents, with reſpect to roſecutions be- 
fore courts of law, into which they haye been den by the pe- 
titioners, are here on an equal footing with them, and, the peti- 
tioners-have really. an advantage oye of "em, l 77 laving Afrſt. 
tained the benefit of t dh 
intitled to. | "I 


he poors roll, 
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